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§31.3402(n)-1 Employees incurring no
income tax liability.

Notwithstanding any other provision
of this subpart, an employer shall not
deduct and withhold any tax under
chapter 24 upon a payment of wages
made to an employee after April 30,
1970, if there is in effect with respect to
the payment a withholding exemption
certificate furnished to the employer
by the employee which contains state-
ments that—

(@) The employee incurred no liabil-
ity for income tax imposed under sub-
title A of the Code for his preceding
taxable year; and

(b) The employee anticipates that he
will incur no liability for income tax
imposed by subtitle A for his current
taxable year.

For purposes of section 3402(n) and this
section, an employee is not considered
to incur liability for income tax im-
posed under subtitle A if the amount of
such tax is equal to or less than the
total amount of credits against such
tax which are allowable to him under
part iv of subchapter A of chapter 1 of
the Code, other than those allowable
under section 31 or 39. For purposes of
section 3402(n) and this section, “‘li-
ability for income tax imposed under
subtitle A’ shall include liability for a
qualified State individual income tax
which is treated pursuant to section
6361(a) as if it were imposed by chapter
1 of the Code. An employee is not con-
sidered to incur liability for such a
State income tax if the amount of such
tax does not exceed the total amount
of the credit against such tax which is
allowable to him under section
6362(b)(2) (B) or (C) or section 6362(c)(4).
For purposes of this section, an em-
ployee who files a joint return under
section 6013 is considered to incur li-
ability for any tax shown on such re-
turn. An employee who is entitled to
file a joint return under such section
shall not certify that he anticipates
that he will incur no liability for in-
come tax imposed by subtitle A for his
current taxable year if such statement
would not be true in the event that he
files a joint return for such year, un-
less he filed a separate return for his
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preceding taxable year and anticipates
that he will file a separate return for
his current taxable year.

For rules relating to invalid with-
holding exemption certificates, see
§31.3402(f)(2)-1(e), and for rules relating
to submission to the Internal Revenue
Service of withholding exemption cer-
tificates claiming a complete exemp-
tion from withholding, see
§31.3402()(2)-1(9)-

Example 1. Employee A, an unmarried, cal-
endar-year basis taxpayer, files his income
tax return for 1970 on April 15, 1971. A has ad-
justed gross income of $1,200 and is not liable
for any tax. He had $180 of income tax with-
held during 1970. A anticipates that his gross
income for 1971 will be approximately the
same amount, and that he will not incur in-
come tax liability for that year. On April 20,
1971, A commences employment and fur-
nishes his employer an exemption certificate
stating that he incurred no liability for in-
come tax imposed under subtitle A for 1970,
and that he anticipates that he will incur no
liability for income tax imposed under sub-
title A for 1971. A’s employer shall not de-
duct and withhold on payments of wages
made to A on or after April 20, 1971. Under
paragraph (c) of §31.3402(f)(4)-1, unless A files
a new exemption certificate with his em-
ployer, his employer is required to deduct
and withhold upon payments of wages to A
made on or after May 1, 1972. (Under
§31.3402(F)(3)-1(b), if A had been employed by
his employer prior to April 20, 1971, and had
furnished his employer a withholding exemp-
tion certificate not containing the state-
ments described in §31.3402(n)-1 prior to fur-
nishing the withholding exemption certifi-
cate containing such statements on April 20,
1971, his employer would not be required to
give effect to the new certificate with re-
spect to payments of wages made by him
prior to July 1, 1971 (the first status deter-
mination date which occurs at least 30 days
after April 20, 1971). However his employer
could, if he chose, make the new certificate
effective with respect to any payment of
wages made on or after April 20 and before
July 1, 1971.)

Example 2. Assume the facts are the same
as in example 1 except that for 1970 A has
taxable income of $8,000, income tax liability
of $1,630, and income tax withheld of $1,700.
Although A received a refund of $70 due to
income tax withholding of $1,700, he may not
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state on his exemption certificate that he in-
curred no liability for income tax imposed by
subtitle A for 1970.

(86 Stat. 944, 26 U.S.C. 6364; and 68A Stat. 917,
26 U.S.C. 7805, 68A Stat. 731, 26 U.S.C. 6001;
68A Stat. 732, 26 U.S.C. 6011)

[T.D. 7048, 35 FR 10292, June 24, 1970, as
amended by T.D. 7577, 43 FR 59359, Dec. 20,
1978; T.D. 7598, 44 FR 14553, Mar. 13, 1979; T.D.
7682, 45 FR 15527, Mar. 11, 1980; T.D. 7803, 47
FR 3547, Jan. 26, 1982]

§31.3402(0)-1 Extension of with-
holding to supplemental unemploy-
ment compensation benefits.

(a) In general. Withholding of income
tax is required under section 3402(o)
with respect to payments of supple-
mental unemployment compensation
benefits made after December 31, 1970,
which are treated under paragraph
(b)(14) of §31.3401(a)-1 as if they were
wages.

(b) Withholding exemption certificates.
For purposes of section 3402(f) (2) and
(3) and the regulations thereunder (re-
lating to withholding exemption cer-
tificates), in the case of supplemental
unemployment compensation benefits
an employment relationship shall be
considered to commence with either
the date on which such benefits begin
to accrue or January 1, 1971, whichever
is later, and the withholding exemption
certificate furnished the employer with
respect to such commencement of em-
ployment shall be considered the first
certificate furnished the employer. The
withholding exemption certificate fur-
nished by the employee to his former
employer (with whom his employment
has been involuntarily terminated,
within the meaning of paragraph
(b)(14)(ii) of §31.3401(a)-1) shall be
treated as meeting the requirements of
section 3402(f)(2)(A) and the regulations
thereunder if such former employer
furnishes such certificate to the em-
ployee’s current employer, as defined
in paragraph (g) of §31.340(d)-1, or if
such former employer is the agent of
such current employer with respect to
the employee’s withholding exemption
certificate. However, the preceding
sentence shall not be applicable if such
employee furnishes a new withholding
exemption certificate to such current
employer (or his agent), provided that
such withholding exemption certificate
meets the requirements of section
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3402(f)(2)(A) and the regulations there-
under. See the definitions of payroll
period in paragraph (c) of §31.3401(b)-1
and of employee in paragraph (g) of
§31.3401(c)-1.

[T.D. 7068, 35 FR 17329, Nov. 11, 1970, as
amended by T.D. 7803, 47 FR 3546, Jan. 26,
1982]

§31.3402(0)-2 Extension of with-
holding to annuity payments if re-
quested by payee.

(a) In general. Under section 3402(o) of
the Internal Revenue Code of 1954 and
this section, the payee (as defined in
paragraph (g)(2) of this section) of an
annuity (as defined in paragraph (g)(1)
of this section) may request the payor
(as defined in paragraph (g)(3) of this
section) of the annuity to withhold in-
come tax with respect to payments of
the annuity made after December 31,
1970. If such a request is made, the
payor shall deduct and withhold as re-
quested.

(b) Manner of making request. A payee
who wishes a payor to deduct and with-
hold income tax from annuity pay-
ments shall file a request with the
payor to deduct and withhold a specific
whole dollar amount from each annu-
ity payment. Such specific dollar
amount requested shall be at least $5
per month and shall not reduce the net
amount of any annuity payment re-
ceived by the payee below $10. The re-
quest shall be made on Form W-4P (an-
nuitant’s withholding exemption cer-
tificate and request) in accordance
with the instructions applicable there-
to, and shall set forth fully and clearly
the data therein called for. In lieu of
Form W-4P, payors may prepare and
use a form the provisions of which are
identical with those of Form W-4P.

For the requirements relating to Form
W-4P with respect to qualified State
individual income taxes, see paragraph
(d)(3)(i) of §301.6361-1 of this chapter
(Regulations on Procedure and Admin-
istration).

(c) When request takes effect. Upon re-
ceipt of a request under this section
the payor of the annuity with respect
to which such request was made shall
deduct and withhold the amount speci-
fied in such request from each annuity
payment commencing with the first
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